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INDUSTRIAL RELATIONS AMENDMENT BILL 2018 
Second Reading 

Resumed from an earlier stage of the sitting. 
MR P.A. KATSAMBANIS (Hillarys) [3.04 pm]: As I was saying before the break for question time, the 
Liberal Party does not have any particular objection to the changes being made by the Industrial Relations 
Amendment Bill 2018. The bill will abolish the office of the president of the Western Australian Industrial 
Relations Commission. Those powers that reside in the president will be handed over to the Chief Commissioner, 
who in many ways has already exercised a lot of those powers by delegation anyway. I raised that spectre of the 
issue of non-judicial persons reviewing or considering appeals from decisions made by judicial officers being the 
industrial magistrates. I think we have reached the stage at which that no longer seems to be an impediment to 
making those changes. There are minor changes to the wording for referencing errors and updating references and 
to reflect the fact that the federal government has renamed Fair Work Australia the Fair Work Commission, and 
to give the Chief Commissioner the power to be a public service arbitrator. That makes sense given that the 
significant portion of the work of the Western Australian Industrial Relations Commission relates to disputes in 
the public sector. Allowing the Chief Commissioner to be an arbitrator—they do not have to be, but can be 
appointed an arbitrator—will simply speed up that process sometimes. It will probably also lead to some more 
consistency in decision-making, which would mean that the other processes post-arbitration are not necessarily 
triggered. All in all, that is a good thing. 
That brings me to the issue of the workload of the commission. In his second reading speech, the minister indicated 
that the workload over the last decade or more has significantly decreased. He highlighted the workload of the 
Full Bench of the commission. Prior to the WorkChoices changes that were based on that constitutional change 
that I spoke about earlier, the full bench dealt with 51 appeals and 11 other matters in 2004–05. Since then, the 
number of matters has reduced. The minister quotes the figures for the 2016–17 financial year when the full bench 
dealt with 15 appeals and three other matters—a total of 18 matters—compared with more than a decade previously 
when there were 62 matters. That is a significant decline. I note since the speech was written, the annual report for 
2017–18 has been tabled and it indicates that there has not been a lot of change. There were a few extra matters in 
the most recently concluded financial year—17 appeals and five other matters, totalling 22 matters for the Full Bench 
of the commission. Again, that is almost two-thirds less work than it had in its heyday in the middle of the last decade. 

When we go through that annual report, we find that not only has the full bench had its workload reduce, it is right 
across the board in the commission; and it is not just since 2004. I have done a quick comparison of some of the 
matters that were heard in 2014–15 and compared them to what was heard in 2017–18. Total matters heard in the 
commission in 2014–15 were 750 and in 2017–18 there were 398. The figures between those years show a constant 
and steady decline in the workload. The minister has the annual report there. Some of the figures that stand out 
between 2015–16 and 2017–18 showing this decline include the number of conciliations dropping from 104 to 56; 
new agreements from 46 to 36; variations of awards from 41 to 11; and other matters from 159 to 50. In the unfair 
dismissal jurisdiction, for both primary unfair dismissal and contractual-type disputes, the number of cases dropped 
from 259 in 2014–15 to 164 in 2017–18. I am sure that we will reach a base at some point, but it has not reached 
it yet and the workload continues to decline.  

In that context of a declining workload, the commission can have up to five commissioners: a chief commissioner, 
a senior commissioner and up to three ordinary commissioners as well as a president, who will now be abolished. It is 
interesting to note that the minister recently made some decisions. He affirmed the acting role of Mr Stephen Kenner 
as a senior commissioner, who has been acting in that role for a fair bit of time. As we discussed earlier, with the 
minister’s agreement, the role of senior commissioner is now especially important with the abolition of the role of 
president, because if a full bench is constituted to hear an appeal from a decision made by the chief commissioner 
or a single commissioner, the senior commissioner will take over as the head of the full bench. That is a good 
thing. The minister also appointed Toni Walkington, a very experienced public sector union official in 
Western Australia, as a commissioner. She has been appointed to one of the roles of commissioner to join 
Toni Emmanuel and Damian Matthews in those roles. But given the declining workload of the commission, why 
would we need to appoint more commissioners? There does not seem to have been an increase in the workload; in 
fact, there has been a steadying and continuing decrease in the commission’s workload. There is no indication that 
the four commissioners, the chief commissioner Pamela Scott and the other three commissioners who were there, 
had been struggling with their workloads. If there had been, I am sure we would have heard about them quickly. 
I understand that on one level it is a good idea to fill all positions, and governments like doing that. The minister 
chose to fill the position. He is able to do that, that is understandable and he did it. It means another office. The 
pay for commissioners is frozen, as it is for a lot of other senior public service officials, members of Parliament 
and ministers, but it is significant at $300 000, and so another person has been appointed to that role. Intriguingly, 
the position did not seem to be advertised in any way. I note that in an answer to a question on notice in the other 
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place yesterday, the minister provided an answer through his representative in the other place to the effect that he 
did not have to advertise it; it was one of these things that ministers can appoint. 

Mr W.J. Johnston: The Governor appoints them. 

Mr P.A. KATSAMBANIS: The Governor at the recommendation of the minister. It is a Governor’s appointment. 
In the old days, that is what used to happen all the time. The previous federal Labor government—I do not 
remember whether it was under the prime ministership of Kevin Rudd or Julia Gillard, but I am pretty sure it was 
under the Kevin Rudd prime ministership—decided that when making these Governor-General-in-Council 
appointments, they would engage in a more transparent process in which they would advertise and convene a panel 
to make recommendations to the minister. The minister did not have to accept the recommendations, but at least 
it was a transparent process that involved public advertising and a call for qualified people to apply for these sorts 
of positions. This process continues federally to this very day. Interestingly also, in the appointment of the two 
current commissioners, Toni Emmanuel and Damian Matthews, a similar process was undertaken by the previous 
government in Western Australia. I accept that it is in the minister’s hands to simply make an appointment; consult 
whoever he wants to consult, if he wants to consult; take whatever matters he wants to take into account; and 
reach a decision. These are senior, effectively quasi-judicial appointments, and though I am not blaming this 
minister particularly, there ought to be a transparent process, especially given the findings of things such as the 
Langoulant report, which explained the need for more transparency. That the Premier, when he was Leader of the 
Opposition, would campaign on having a gold standard of transparency, and that Toni Walkington was appointed 
to the position of commissioner without any publicly advertised process and no indication of any extensive 
consultation process—the minister might want to enlighten us on that—or about what sort of consultation process 
was undertaken, does not meet those gold standards of transparency. It is nowhere near it. It looks and smells like 
a job for the boys and the girls. 

It is interesting that in part of that answer that he gave yesterday in the other place, the minister intimated that there 
has been a bit of a convention across Australia over many years that these positions ought to be filled in a sort of 
back-scratching way by employer representatives and employee representatives. That may have been the case in 
the past. It may well have been a good old boys and girls network of employer organisations and employee 
organisations of big business and unions getting together and sharing the spoils of these positions, perhaps as a bit 
of a sinecure, a retirement, a thank you, or in order to enable a trade union or industry group to refresh its leadership 
without necessarily dumping their leaders. I understand that had been a convention. It was not one that the previous 
government followed in making the appointments of the two current commissioners. It is instructive, because the 
process undertaken in place of this old back-scratching, back-patting–type network arrangement was a more 
transparent process in which the positions were advertised, a selection process was undertaken and at the very 
least, people understood that they could put their hand up if they wanted to and that they would be considered on 
merit. Without labouring the point too much, I would suggest that in the modern context of the twenty-first century 
in areas that require upmost transparency—to use the Premier’s terms, “gold standard transparency”—that would 
be a better process than the current one. I am not directly criticising the minister, because I understand he can do 
what he did, and he said that he chose to exercise that right, but I am highlighting an issue that needs to be a bit 
broader than just our industrial relations system. Across the Western Australian government we need to look at 
the measures put in place by the previous federal Labor government when it comes to these sorts of appointments 
and also what the previous Western Australian Liberal government did, as well as the fact that the federal Liberal 
government has continued that more transparent process for these Governor-General-in-Council appointments. It 
is probably something that needs to be considered beyond this minister. It probably needs to be considered at 
a cabinet or whole-of-government level. It would significantly add to the transparency of appointments made 
through the Governor-in-Council process and it would lend further credibility to the appointment of those people. 
A lot has been made in other forums, through other forums in this house and in the other place, about the 
appointment of Ms Walkington. I will not continue to discuss that appointment at any great length. It does look 
from an outsider’s perspective like a cosy agreement amongst the industrial relations club—“We will appoint an 
employer rep and we will appoint a union rep.” In this particular case, usefully, an employer rep was already acting 
as a senior commissioner—“Let us appoint him formally to the senior commissioner’s position and bring in 
a union rep on the other side.” It looks balanced but, unfortunately, it just simply does not pass the transparency 
test. In the past these sorts of appointments have led to various bodies, not just the Industrial Relations 
Commission, losing public faith and confidence because there was not enough transparency. Rather than recreate 
the mistakes of the past, I think it would be better if this government, particularly since it preaches gold-standard 
transparency, undertook it in practice. Nothing can be done about the appointment of Ms Walkington now but 
perhaps for future appointments in not only industrial relations, but across the board of Governor-in-Council 
appointments, this government can give consideration to introducing a more transparent process. If the requirement 
is that a person has industrial disputation experience either through an employer organisation or a trade union—
that it is a requirement of the advertising process and everyone knows that that is the criteria that has to be met—
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I am sure that no-one would complain. It would enable other well-qualified union officials to apply for the same 
position with their applications being considered on merit rather than effectively—I do not want to verbal the 
minister or put words in his mouth—as he said in his answer in the other place yesterday, “It was his captain’s pick”, 
which, as I have said, legislatively he has the power to do, but I do not think it sends a good signal of openness 
and gold-standard transparency. Hopefully in the future we can get a better system. A good guide to a better system 
can be found in the appointments made by the previous government to the Western Australian Industrial Relations 
Commission and in the changes made by the federal Labor government of the Rudd and Gillard years, which was 
continued by the Abbott, Turnbull and Morrison Liberal governments as best practice in the twenty-first century. 
With those words, as I said, we support the Industrial Relations Amendment Bill 2018. It has been a long time 
coming. Hopefully, it gets through this place and the other place in good time. I understand from what the minister 
alluded to that the clock is ticking on this because the current president, Hon Justice Smith, as she is now, has been 
appointed as a Supreme Court judge effective from 27 June 2018. It is important that a series of cascading dates 
be met so that the office of president is not vacant at any point in time before it is eventually abolished. I wish the 
bill speedy passage. I look forward to the minister enlightening us a little—just in summary, of course—as to 
where he intends to proceed with the review that he commissioned, when he will release the report, what he will 
release with that report and, perhaps, what he sees as the next steps over the 12 to 18 months in this ongoing review 
of the Western Australian industrial relations system. 
MR W.J. JOHNSTON (Cannington — Minister for Commerce and Industrial Relations) [3.23 pm] — in 
reply: I thank the Liberal opposition for its support of the Industrial Relations Amendment Bill 2018. I will make 
a few comments. First, we have not increased the number of people at the Industrial Relations Commission. I want 
to make it clear that Jennifer Smith has been appointed to the Supreme Court. The vacancy caused by her 
appointment has been filled, because she was senior commissioner, by Stephen Kenner; and the vacancy created 
by the appointment of Stephen Kenner to the position of senior commissioner is being filled by Toni Walkington. 
I assure the Liberal Party that we have not increased the headcount at the commission; rather, we have maintained 
it. The problem with having only four commissioners is that three commissioners constitute a full bench so if there 
is an appeal against one, all the others need to be involved. That is logistically impossible because another 
commissioner might have reason to not participate in the full bench. We cannot have four; we have to have five. 
That is the minimum practical number for the operation of the commission. During its eight and a half years, the 
former Liberal government decided that it wanted to keep the separate jurisdiction of the state commission, which 
the Labor government is continuing with. We therefore have to have a functioning commission of at least 
five commissioners. Losing Her Honour Jennifer Smith to the Supreme Court requires us to appoint another 
commissioner. Interestingly, if this legislation passes, there will be a saving of, I think, about $134 000 because 
we will no longer have to pay the wage equivalent of a Supreme Court justice out of the budget of the industrial 
commission. That is not a significant element but it is something to be considered. 

In respect of the time line, Her Honour is still the acting commissioner until 26 December 2018. Therefore, we 
would love to have this legislation proclaimed before that date, which is why we are going to try to persuade the 
Liberal Party to support the passage of the bill in the other house in a rapid way. If we do not get it done before 
26 December, we will not have a president. The Chief Justice has written to the chief commissioner to say that he 
would not be prepared to have the Supreme Court judge appointed to the role of president on an acting basis. He 
would be prepared to let a Supreme Court judge come down and hear cases as a judicial officer but he is not 
prepared to have a Supreme Court judge appointed to the role of president. That is why we are desperate to get it 
done by 26 December. Her Honour will retire, as I understand, in May next year for reasons of the operation of 
the relevant act. We can rely on the Chief Justice allowing Her Honour to come back to be the presiding judge 
during that period if that is required. For practical reasons, we really would like to get it done by 26 December but, 
certainly, if we cannot get it done by May 2019, we will have a serious problem because we will have to appoint 
a qualified person to the role, which would be very much suboptimal. 

I point out to the member for Hillarys that there is not only a full bench, but also another part of the tribunal called 
the Commission in Court Session. The bill will provide for the full bench and the Commission in Court Session to 
have the same make-up. The Commission in Court Session has different powers under the act and although those 
two powers will remain the same, the make-up of the tribunals will be identical. I make the point that at the 
moment, a judicial officer sits on only the full bench, not the Commission in Court Session. The Commission in 
Court Session has its own powers under the act, and that is why the Ritter review’s interim report, which we tabled 
and on which people have commented, recommends that the full bench be abolished and that the Commission in 
Court Session be renamed as the full bench. One way or another, the two tribunals will come together as one, 
which seems perfect commonsense. The two tribunals will continue to exist in law but they will have an identical 
make-up and will be convened by either the chief commissioner or the senior commissioner with two commissioners. 
I emphasise that the chief commissioner is the administrative head of the commission, not the president; the 
president has a different role. Perhaps in other tribunals and courts the president is the senior administrative person, 
but in the Industrial Relations Commission it is the chief commissioner. There was discussion from the shadow 
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minister about the appointment of Toni Walkington, who is now a judicial officer. I remind everybody that she is 
protected by standing order 92 and we cannot make imputations about a judicial officer in this chamber. That is 
one of the protected species under that standing order. 

Mr P.A. Katsambanis: I did not, did I? 

Mr W.J. JOHNSTON: I know that the member did not. I am just cautioning everybody; that is all I am doing. 

Mr P.A. Katsambanis: I am careful. 

Mr W.J. JOHNSTON: Yes. 

I will just make a couple of points about Ms Walkington’s appointment. The first one is that when I became the 
industrial relations minister, one of the great joys was to meet all the heads of agencies, and that included the 
chief commissioner, Pamela Scott. It was like a reunion, because, of course, Pamela Scott was the head of the retail 
division of the Chamber of Commerce and Industry of Western Australia. It calls itself the Retail Traders Association, 
but in fact it is just part of the Chamber of Commerce and Industry. I knew Pam Scott very well from sitting across 
the table negotiating with her at the Chamber of Commerce and Industry. 

Mr P.A. Katsambanis: That is that cosy club I was talking about! 

Mr W.J. JOHNSTON: There we go. 

The point I am making is that the chief commissioner comes out of the Chamber of Commerce and Industry and 
she is an excellent appointment to the commission. She is a very bright woman who makes a great contribution 
because she understands the system. Likewise, Steve Kenner, who is also a former Chamber of Commerce and 
Industry employee. The two most senior officials in the tribunal are both — 

[Quorum formed.] 

Mr W.J. JOHNSTON: The point I am making is that it is good to have people who understand the system, 
because it is not like other tribunals. It has its own rhythm and understandings. Would it not be good, given that 
two-thirds of the jurisdiction of the state commission is the state public service, to have somebody who has an 
understanding of the state public service on the tribunal? One of the commissioners has that background, but the 
others do not, so would it not be good to have another person with that background? I make the point that 
Toni Walkington is a superb appointment. Once she takes her oath of office, she is independent. She is not a union 
official, she becomes a commissioner, but she brings that wonderful depth of experience. As I understand it, that 
is still the method of appointment of most people to the federal tribunal. I am not aware that there is a legal 
requirement that the government proceed with any other arrangement. I make the point that there was no reference 
at all in the Langoulant report to anything about appointments to the industrial commission, the Supreme Court or 
any of those other things that are done by these appointment arrangements. In the same way that none of the 
Supreme Court justices have their positions advertised, it is not usual practice for members of the commission to 
have their jobs advertised. I understand that the former minister did that. We do not know who he rejected, we 
only know who he accepted, so we do not know the methodology used. There is this idea that just because there 
is an advert in a newspaper, a minister’s decision about who they appoint is changed and that is somehow 
transparent, even though we do not know who was not appointed. If we were to come up with a system that was 
not transparent, that would be it, because people apply for the job, but we do not know who applied and we cannot 
not judge the merit of the people who were not appointed, only that of the people who were appointed. I am not 
criticising any of the commissioners. I think the commission in Western Australia does a good job, and 20 years 
ago when I used to practice in front of the commission I thought it did a good job too. I make it clear: there was 
never any recommendation in anything to do with the Langoulant report about the appointment of commissioners 
to this tribunal. The suggestion that there was is wrong; it is just not true. 
I want to just finish on the question of the Ritter review. The final report of the Ritter review is complete. The 
government has not considered it in any way yet, and when cabinet makes its consideration, it will decide what 
happens next. It is my intention that the report be published. If members read the interim report, they will see that 
it sets out a whole series of amendments that Ritter sought feedback on, and obviously people have come back to 
him on almost all of those. I think we have published all the submissions. After the final report, it will be up to 
cabinet to decide what the next step is. Members should read the Ritter review. It is a very good interim report and 
a very good piece of work, particularly its analysis of the role of the Public Sector Commission in settling disputes 
inside the public service. Although under the Public Sector Management Act it is the responsibility of the Premier, 
as Minister for Public Sector Management, I think the Ritter review makes a compelling case for reform in that 
space. But, as I say, that is not a matter being considered at this point by government. Once government considers 
the report, it will decide how to respond and everybody will know. 
Question put and passed. 
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Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Mr W.J. Johnston (Minister for Commerce and Industrial Relations), and 
transmitted to the Council. 
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